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12

I ntroduction

The advent of ecommerce and its potential to creste an exponentia rise in cross:
border consumer contracting provides practica legitimacy to the discusson of
consumer protection from the perspective of internationd private law. It is trite to
sy tha domedtic consumer legidation is premised on the protection of an actor
whose wesk economic podtion, combined with a lack of knowledge and
experience, dlows busness to prey on him by introducing contractud terms that
ae unfar. When devaed to the intenaiond plan, consumer vulnerahility
increases in two ways. Firdly, issues of agpplicable law and its potentid to dter a
consumer’s rights arise more readily. Secondly, access to judicid redress could be

impaired. This paper focuses on the regulation of such conflict problems.

The Intenet is commonly percaved as a chand of commerce in which
traditiond rules are dther ingpplicable or impossble to enforce. The potentid to
trade with foreign suppliers through contracts governed by foreign law contributes
to this perception, but the basc problems thereby crested and the solutions
developed to tackle it predate the Internet. This paper atempts an expogtion of
the lav governing the sde of goods ordered online and delivered by traditiond
means, the reada being notified when the provisons discussed have a wider
ambit, with a drict focus on contracts between parties based within the European

Community. The discusson will incorporate issues of jurisdiction and agpplicable
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law, taking as its centrd focus the Brussds' and Rome? Conventions respectively,
with detailed andyss of each being rendered dong with an assessment of ther
goplicability to e-commerce. Indeed the main issue is not whether legd provisons
exid, but whether they are framed such that they apply eedly to ecommerce. In

determining this, recent reforms will be outlined.

1.3 The paper proceeds in five pats. Section one will look a the philosophy of
internationd consumer protection and whether e commerce requires a separate
regulatary regime. Having concduded in the negative andyds of the current
provisons on juridiction and applicable law will be offered. It will be argued thet
the jurisdictiond protections are both judified in principle and achievable in
practice. Section three will offer a more criticd andyss of gpplicable law issues
It will suggest that whilg Art5 pursues a laudable am, the provison lacks a
dngle and coherent underlying policy. Further, to the extet that a policy is
determingble, it is rady achieved in practice. Indeed Rome (including the tests
shared with Brussds) provides some highly complex interpretationd problems
whosee unravding pevedes this paper. The fourth section illudrates this
complexity with a number of fictiious scenarios demordrating the practica
goplication of the provisons The conduson will sk to delemine the
provison's philosophica  underpinnings, ther practica application and the effect
of ecommerce on them. It will conclude by proposng subgtantid amendments to

Rome that would improve the sections application.

! Civil durisdiction & Judgements Act 1982/1991.
2 Contracts (Applicable Law) Act 1990.
5
Paul Jarman-Williams
2001 9.



21

2.2

Philosophy of International Consumer Protection

Introduction
The rationde undelying domedic legidation is an economic one based on
contralling the supplier’s &bility to force contrectud terms on the consumer.

Thee condderdtions are no less rdevant when the consumer and supplier are

based within different States, indeed digance contracts ae arguably more
desarving of protection. The Community has been active in edablishing the
necessty ubgtantive rules, but such maters are of no concern. This paper will
indead ask whether mandatory domegtic lega obligations may be evaded ether
by ddiberady contracting out of a legd sysem or, in the asence of choice by
the ample operation of the goplicable law process in crossborder contracts. The
discussion of Brussds and Rome will demondrate thet, insofar as the supplier hes
presented himsaf within the consumer’'s State and therein solicited a contract, the
provisons enact a dear policy of protecting consumers from degradation of both

accessto redress and the substantive rightsavailable to them.

Interaction of Juriddiction & Applicable Law

Although jurisdiction and gpplicable law appear as didinct aress, ther role in
consumer protection is highly intertwined. A theoreticd right to protection would
be irrdevant unless eesly enforced (or vice-versa) whilst both aress are capable
of manipulating protections to the detriment of the consumer. Without provisons
for each, an etaler wishing to evade the consumer’s domedtic rights could ether

dipulae a less protective lawv to govern the contract or contract jurisdiction to a
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forum whose conflict rules would gpply a law less favourable to the consumer.
Thus Brussels and Rome are complimentary indruments providing an integrated

gydem of protection to consumers in those gtuaions fulfilling ther homogenous
qudifying tests

2.3 Philosophy of Jurisdiction Protection
The jurisdictiond protection’s primary purpose is to meke access to judicd
redress as essy and effective as possble by ensuring the consumer’s right to
litigete in the Court of his domicile® The low vaue of most consumer purchases
mekes the avalability of low cogt redress with minimum inconvenience in both
time and effort essentid if the legd rights guarded by Rome are to offer any red
protection. Unfortunately there is evidence that Brussds is ineffective in reduding
both the cost and time asociated with cross-border consumer litigetion. A report
for the EC suggests tha litigaing a contractud dam for 2000ECU would
generate cods of approximatdy 2,500ECU if brought in the defenders domicile
with litigation in the consumer’s domidle saving 11% & mogt and possbly as
litle as 3%* MacRoberts Solicitors have suggested that 5-7,000ECU exduding
trandation costs is more redigic’ The survey adso suggests that litigation
typicdly takes up to two years with an additiond sx months for enforcement
which, dthough theoreticdly smple, is a deterent given its necessty and cod.

The man benefit of locdisng the litigation process to the consumer is therefore

3 Art.14; Seepara3.2.1
4 COM (96) 13 find, Communication from the Commission — “Action Plan on Consumer Access to Justice
& the Settlement of Consumer Disputesin the Internal Market,” p.9.
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2.5

the avalability of the normd locdised support fadlities such as the family
solicitor and consumer asodations. Although smple, this is essentid if redress is

to be within the consumer’ s reach.

Philosophy of Applicable Law Protection

The philosophy of Rome is that suppliers who take steps to represent themselves
to a consumer within the consumer’'s State and thereby derive an economic
benefit should not be able to evade the minimum protection of the consumer’s law
through the operation of the conflicts process. These principles were adopted by
every Brussels Sate and thus form part of the integrated and consstent regulation
of contracts within the spedific drcumgances. The Convertion, in adopting a
“dedination” rule, requires a foreign supplier to familiarise himsdf and comply
with the (mandatory) rules of every State from which he accepts orders. This rule
predates e-commerce but its underlying philosophy is paticulally appropricte to
it, given tha econsumers will contract, often paying in advance, without the
opportunity to evaduae or check the product and relying on the busness to
deliver. Indeed the ease by which etales promotiond maeid may be
dissaminaed, thereby accruing the economic benefit of new cusomers within
wider makets, forms perhgps the drongest judtification yet for adopting the

provisons.

A Separate E-Regulation?

> MacRoberts, Comment on Electronic Commerce: Jurisdiction and Applicable Law, in answer to question
11, at http://www.macroberts.co.uk/dynapub/files/148.Fil etype.html ?saveT 0=/148
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2.6

Interestingly e-busnesses have criticised the “dedinetion” principle on which
both Conventions found. The man agument is tha the devdopment of e
commerce will be difled if compliance with the lav of every State to which an e
taler might trade is necessry. Smdl and mediumszed enterprises, having most
to gan from ecommerce would be gredaly dissdvantaged leading to less
competition, innovation and choice. Furthermore, an expengve program would be
necessay to enure a webdte was compliant with the law of those countries
clearly targeted and this might not prevent ligbility in some other State It is

submitted that some perspectiveis required.

Reg ecting an E-Regulation!

The protections herein discussed are contractua in nature. If an etaller wishes to
protect himsdf then he may take seps to dert cusomers to his target market and
rgect orders from outwith this area. With the Conventions premised on protecting
consumes as Wweeker paties within society, a principle ascribed by every
Community State, there seems no obvous reason to devate the burden on e
talers to a superior pogtion. Indeed the principle of medium neutrdity requires e
talers be tregted equdly unless the characteristics of the Internet would render
this ingppropriate. Although its globa accesshility may permit grester exposure
of a webgte, this is not suffident to found protection; rether, some form of
targeting is required. Thus the man difference between ecommerce and
traditiond digribution is that the protections gpply more readily to tre former, a

fact hardy judifying ther remova. Given tha consumer protective rules often
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derive from the Community and ae therefore homogenous (meking compliance
eeder), combined with the cogt disncentive of litigating dioutes, equity surdy
favours granting consumers such basc rights when a dispute does arise This is
the position adopted in practice.
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3.1

311

312

Jurisdiction & Applicable Law

Introduction

The folowing discusson will  concentrate  predominantly on  the rationde
underlying the Brussds Lugano® and Rome Conventions Although limiting
condderation to disputes between two parties based within Europe, thereby
omitting important indidents of etrade such as inraUK’ and trans-Atlantic
supplies? it dlows a detailed andysis of the circumstances in which protection is
thought judtified and the content of that protection. The common and underlying
rationde’ discussed in preceding sections, is to maintain the consumer's basic
domedtic protections when a supplier has mede representations within  the
consumer’s State and thereby olicited a contract. This is expressed through the
substantive and territorial tests common to dl three Conventions, whose
goplicaion to e-commerce is of fundamenta importance. The homogenaity of the
tests adlows the discusson to take place predominantly with regard to Art.13(1)(3)
of Brusds. The andyss therein is gpplicable to Rome unless and until any

relevant differences are highlighted.

Connecting Factor

€ Containsidentical consumer protection provisionsto Brussels. Effectivein EFTA States. See Civil
Jurisdiction & Judgements Act 1982 & 1991.

" Civil Jurisdiction & Judgements Act 1982, Sch. 1. Rome appliesto intra-UK transactions by virtue of

s.2(3) Contracts (Applicable Law) Act 1990.

8 The NCC suggests at pp.50-51 that foreign on-line shopping nearly always means with America. National
Consumer Council, E-=Commerce and Consumer Protection — A report by the National Consumer Council,
August 2000, PD40/2000. Found at www.ncc.org.uk/pubs/pdf/ecomm_full.pdf

% Schlosser, 1979 0.J. C 59/71, p.118.
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One theoretically important difference between Brussals and Rome is the use by
the foomer of a consume’s domicile whils the latter refers to the habitual
resdence. Nether Convention provides an autonomous definition, cregting the
possibility of incondstency both between Siaes goplying the same Convention
and between the protective jurisdiction invoked and the law gpplied under Rome.
In practice incongdencies are unlikdy because “domicileé’ is very smilar to
habitud resdence on the Continent.!° Neverthdess the UK has adopted a
definiion of domicile spedficdly for Brussds smila to habitud resdence in
regard to both individuds'? and companies!? in order to avoid the potentialy

anomalous results that our traditiond rules would produce.

Deemed Domicile

Ore gspecid festure of Brussds requiring condderdtion is the rule whereby a
busness trading from outwith a Contracting State through a branch, agency or
other establishment within such a State acquires a deemed domiciled within thet
State®® If a fordgn webste fulfilled the approprite criteria then consumers
would benefit from the protection of Brussds Given that dl Brussds sgnatories
ae privy to the Rome Convention, the goplicable law protections would dso be

extended. Unfortunatdy the criteria espoused by the European Court** (ECJ) are

19 Hatley, T. C., Consumer Protection Provisions in the EEC Convention, in North (Ed.), Contract
Conflicts 1982, North-Holland Publishing Co., Oxford, f.n.29.

11 541 CA 1982,

12 542 CIIA 1982

13 Art.5(5) and Art.13(4).

14 Case 33/78 Somafer SA. v Saar-FerngasAG. [1978] ECR. 2183 a 2190.
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purposefully narrow® and concentrate heavily on the concept of a “branch.”® The

main criteriaare asfollows

1) A fixed and permanent place of busness is necessary, suggesing some
form of physical presence’

2) It must be sufficently autonomous thet the busness is not carried out
soldy within the parent’s areg; 1

3) It must be subject to acertain direction and control by the parent.*®

4) The branch must act on behdf of and bind the parent®® Thus third
paties must know of the tie to the parent but aso redise that they can

contract dl busness through the intermediary.

3.1.4 It is submitted thet, as mere intangible moveegble property, a webgte per sewould
fal the physcd presence test. Furthermore the second and third criteria gppear to
require a badance whereby the subsarvient “branch” mug have its own
management and saffing. Foss & Bygrave?! argue that the latter requirements are
doubtful, suggesting that the permanent place of busness test should concentraie

on the “degree of apparent permanency” through continud use of a paticular

15 North, P.M., & Fawcett, J.J., Cheshire & North's Private International Law, 13" Ed., 1999,
Butterworths, London at p.220.
16 Fawcett, Methods of Carrying on Business and Article 5(5) of the Brussels Convention, (1984) EL.Rev
326 a 329.
1" Somafer Case, supra.
18 Case C 14/76, De Bloos v Bouyer [1976] ECR 1497 a p.1519 (per AG); Fawcett, supra, at p.330;
Yibid, at p.1510.
20 Somafer Case, supra, at p.2191.
21 Foss, M., & Bygrave, L.A., International Consumer Purchases through the Internet: Jurisdictional
I ssues pursuant to European Law, 2000, 8(2), International Journal of Law and Information Technology 99
at 125129,
13
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web domain?? Although concession is given to ther argument thet the semind
caxes were decided in an offline era and therefore could be developed to
incorporate manifestations of e-commerce,®® it seams likdly that a fordgn e-taller
need only worry if it uses a European fadlity complying with the criteria aove to

Support itswebgte,

3.1.5 Interpretation
One mgor difference between the Conventions is the interpretative role of the
ECJ who have authority over Brussds®* but do not, as yet, have jurisdiction over
Rome®® Thus interpretative guidance on either the substantive or territorial tests
deriving from ECJ decisons ae not authoritative under Rome. They ae
neverthdess highly persuesve, gven the datement in the authoritative report by
Guiliano and Lagarde’® (hereinaiter “G&L") demanding Rome be interpreted in
“accordance with other internationd indruments with the same purpose such as
the judgements convention”?’ Furthermore, the Brussels Convention is
accompanied by smilaly authoritative reports by Schlosser?® and Jenard®® that
occasondly refer to the G&L report for guidance. These reports are drawn on

heavily bdow.

22ibid, p.128.

2 ibid, p.129.

24 |Luxembourg Protocol, Sch.2 CJJA 1982. The ECJlacks competence over Lugano, but Courts of the EC
and EFTA States may consider each other’ s judgements. See O.J. 1988 L 319/37.

250.J,1989 L 48. Protocols await ratification.

26 Guiliano, M., & Lagarde, P., Council Report on the Convention on the Law Applicable to Contractual
Obligations O JC 282, 31.10.1980.

T ibid, p.23.

28 Sehlosser Report 1979 0.J. C59/71
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3.1.6 Reform
Although the Brussds Convention has been amended and adopted as a
Regulaion® the protections remain substantialy identicd. The discusson thet
falows is thus fully gpplicable to the new provisons subject to the amended

territorial test discussed at Para4.1.1 below.

3.2 Juridiction

3.21 TheProtection
The Jdurigdiction Conventions “protect” consumers by ensuring that  should
litigation aise they ae entitled, though not compedled, to have it adjudicated
within the Court of ther domicile There are two basc rules® Frdly, the
pursuing conume may commence proceedings in ather the Courts of his
domicile or that of the busness® Conversdy, a pursling busness may only
commence procesdings within the Courts of the consumers domicile®® This
atempts to protect the consumer from excesses in cost and inconvenience that
would arise if forced to litigae outwith his domicile, thereby improving access to

contractud remedies®*

3.2.2 SubstantiveTest

29 Jenard Report 1990 O.J. C 189/90
30 Regulation 44/2001.
31 Art.14
32 Art.14(1)
3 Art.14(2)
3 Seepara2.3
15
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3.2.3

Qudifying for the protection reguires fulfillment of two teds The fird is bext
described as a substantive test for it seeks to determine whether the purchaser has
the datus of a consumer. Consumers ae typicdly percelved as economic
weeklings, contracting with more powerful suppliers who act in the course of
ther busness dthough interegtingly Art.13(1)(3) is conceived by reference to the

purchaser only. In accord with the interpretation of the ECJ, it requires:

“...a contract concluded by a person for a purpose which can be regarded

as being outside his present or future® trade or profession.”

The test is interpreted srictly by the ECJ as granting nonrassignable rights™ to
“private find consumers’ only®’ given tha the protections derogate from normd
Convention rules. The perception of the paties visa-vis the “consumer” datus of
the purchaser is essentid © the implicit requirement of good faith. The scenario of
a “consumer” intending to use goods for trade or professiona purposes’® crestes a
potentid difference between Brussds and Rome for, according to the G&L report,
the protections are dill available if used “primarily” outwith that professon.®® Yet
the drict tenet of the ECJ decisons on Brussas suggest that anything less then
“totd” consumer saus is insufficent® Interesingly the supplier who in good
faith beieved the cusomer to be a business would, according to G&L., escape the

protective rules if in al the drcumsances he could not reasonably have known

%5 Case G-269/95 Benincasa v Dentalkit Sl [1997] ECR 1-3767.

36 Case G-89/91 Shearson Lehman Hutton Inc. v TVB [1998] ECR I-139.

37 Case C-150/77, Societe Bertrand v Paul Ott KG[1978] ECR 1431 at para.21; Schlosser, supra, p.117.

38 &.g. adoctor orders somefirst aid material in his own name but with the intent of using it in his surgery.

16
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the consumer's saus* If a supplier introduced messures to ascertain the
cudome’s daus which the consumer decetfully dudes this woud likdy
provide a good defense*? Findly, the substantive test’s focus on the “consumer”
begs the question whether the supplir mugt be acting within his trade or
professon. The G&L Report*® suggests that the protections are “normdly” only
applicable within a bugness to consumer contract but, with regard Brusss the
ECJ ae unlikdy to dlow the generd rules to be derogaed from when nether

party acts within their professond capacity.

324 Teritorial Tests
The teritorid tests within Art13(1)(3) of Brussds and Art5(2) of Rome
corespond  dosdy, remembering to interchange the connecting fectors as
aopropriate, with both protecting consumers who contracted subsequent  to
targeting by foreign suppliers. Although Art.13(1) contans provisons on credit
and finance contracts, condderation is given here only to the generd provison on
contrects for the supply of goods or savices. This likdy includes dectronic
supplies** The protection is available if both tiers of Art.13(1)(3), contained
within one paragraph of Rome, are satisfied.*® These demand a strong connection
between the consume’s domicile and the events leading to contractud

concusion, requiring that:

39 G&L, supra, p.23.
40 Cf Foss & Bygrave, supra, p.106.
4L supra, p.23.
42 Dickie J, Internet and Electronic Commerce Law in the European Union, 1999, Hart, Oxford, p.86.
43 su 23
pra, p.
44 Stone, P., Internet Consumer Contracts and European Private International Law, 2000, 9(1),
Information and Communications Technology Law, 5 at 8.
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a) in the State of the consumers domicile the condusion of
the contract was preceded by a spedfic invitaion
addressed to him or by advertisng;

b) the consumer took in that State the steps necessary for

the conclusion of the contract.*®

325 Guidance on the ddfinition of “spedfic invitaion,” “advertiang,” and “Seps

necessary...” for both Brussds and Rome s found within the G& L Report*’

326 Tes 1(a) - Specific Invitation
Although “specific invitation” receives no guidance, it cearly covers gpproaches
meade oecificaly to that consumer such as one sent to their emall address. It is
uncertain whether olicitation by the consumer afects this provison,*® rdevant if
the consumer joins a mailing list or visits a web page that is persondised to him.*°
Nevethdess it is likdy, though not certtain, that such cases fdl within the

dternate “advertising” provision.>

327 Tes 1(b) - Advertisng Test
The “advertisng” test has dways provided difficult interpretative problems, but

ecommece has amplified the complexity. Despite generd agreement that a

45 schlosser, supra, p.118.

46 Art.13(1)(3).

47 Schlosser, supra, p.119.

“8 Stone, supra, p.7; Hertz, Jurisdiction in Contract and Tort under the Brussels Convention, Copenhagen
1998, p.205. Foss & Bygrave, supra, p.116.

49 www.amazon.co.ukis an example.

%0 Cf: Foss & Bygrave, supra, p.115.

18
Paul Jarman-Williams

20019.S3



3.2.8

webste consitutes an  advert®® dispute has aissn & to wheher an
“advertisement” need be ddiberately targeted to a paticular State or whether

mere exposure within that Sate is suffident. E-commerce has highlighted these
difficulties because webstes ae accessble within every country where Internet

accessis posshble Thefallowing paragraph outlines the source of the difficulties

In the absence of case law, the only avaladle and authoritative guidance is found
in the plain wording of the Convention and the G&L Report. The former appears
rddivdy dear, a literd interpretation of Art.13(1)(3) requiring only that the
advert be exposed within a paticular State. Given the Internets worldwide
accesshility an etaler would thus be subject, potentidly, to the lawvs and
juridiction of every contracting State. E-busnesses have understandably focused
on the report by G&L who demand more spedific targeting, taking of
advertisements “aimed specificdly a” the consumer’'s domicile® It provides the
demondrable example of an advert in a publication whose trget market is dearly
defingble dong teritorid lines Where a consumer outwith the publication’s
norma didributiond territory views the advert and theredfter contracts with the
upplier, the protections cannot be invoked unless the advert was within a specid
edition aimed a the consumer’s territory.>® Although apparently more favoursble

to etales its gopliction to e-commerce could produce two different

®1 Gringras, Laws of the Internet, (1997) pp.49-51; Kronke, in Boele-Woelki and K essedjian (eds.) Internet:
Which Court Decides? Which law Applies? (1998) p.65 at pp.82-82; Dickie, supra, p.85; Stone, supra,
pp.7-8; Cf Schu, R., Consumer Protection and Private International Law in Internet Contracts (1997) 5 Int
JL & IT 192 at 213 argues that a website is anal ogous to a vendors shop and therefore cannot be construed
as advertising; Foss & Bygrave, supra, p.115, suggests signsin a shop window constitute an advert.

52 supra, pp.23-24.

*3ibid, p.24.
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3.29

interpretetions,  firdly, it could provide protection only to consumers whose
territory has dearly been targeted (thus ignoring the ease within this medium by
which other territories are reached); dternatively, it could be interpreted widdy
by arguing that as the Internet’s reech is globd, the basic digributiond territory is
globd. The interpretation adopted by commentators tends to polarise between the
pro-consumer>* and pro-business lobbies® Interestingly Sone®® and Kaye’’ have
both suggested that there is no need for the advert to be targeted exclusvely or
sedificdly & a paticular State, the later arguing the irrdevance of the directness

or indirectness by which the advert comes to the consumer’ s atention.

Although the debate surrounding this requirement is based on fundamentd textua
ambiguities we can infer from surrounding drcumgtances what the Convention
may have intended without overzedous rdiance on interes group opinions. It is
submitted that a degree of “targeting” is necessxy, discernible both from G&L
and Art.13(1)(3)(b) which permits protection only when a dear link is established
between the solicitation of the contract and the consume’s domicile Determining
when online “targeting” has occurred is more difficult, partly because the

guidance is talored to the offline world and, more worryingly, because

> See consumer groups response in European Commission, Hearing on “ Electronic Commerce:
Jurisdiction and Applicable Law,” Position Papers Submitted to the European Commission, located at:
http://www.europa.eu.int/commy/scic/conferences/991104/contributions.pdf; Stone, supra, p.8.

Generaly pro-business groups prefer atest based on targeting. See DT, Responses to Consultation
Paper on European Commission Proposals for Changesto Article 13 of the 1968 Brussels Convention,
April 2000 at www.dti.gov.uk/cacp/consultation/Brussel s.htm; Business Groups submissions in European
Commission, Hearing on “ Electronic Commerce: Jurisdiction and Applicable Law,” Position Papers
Submitted to the European Commission, ibid; MacRoberts Solicitors, supra; Croners Electronic Commerce
paa 1-73.

Stone, supra, p.7.

" Kaye, P., The New Private International Law of Contract of the European Community, 1993, Dartmouth
Publishing Co., Aldershot at p.216.
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fundamental difficulties exigt in gpplying this tex to ecommerce. One paticular
problem is tha while Brussds and Rome ae inherently linked to particular
“juridictiond territories” the internationd e-taler will target paticular types of
consumer whose culture or interests simulate purchases of the product. Although
such consumes may redde primarily within one Sate our increesngly
cosmopalitan world ensures consumers with amilar culturd aitributes or interests
will use the Ste whatever their location. It is therefore submitted that a fair,
redisic and objective assessment will only be achieved by conddering dl factors
that suggest ether ddiberate targeting or provide circumgtances meking it
reasonably foreseeable that a particular consumer group will be enticed by the
webste Rdevant factors indude the language®® or currency used, applicable
shipping charges, the territorid denomination (.uk, .com)>® terms and conditions,
the volume of previous sdes and any datement by the supplier or devices
purportedly limiting the countries to which he contracts®® Although apparently
burdensome, liability only arises when a contract is entered and o a concerned e
taler can atempt ascertanment of the consume’s domicile before contracting.
Whild doubts exids as to the effectiveness of daements purporting to limit the
trading area, an etaler whose atempts to edtablish the consume’s domicile are

deceitfully eluded would surdy have avalid defence ®*

%8 English is the predominant language of the Internet.
%9 Foss & Bygrave, supra, p.120. It cannot determine whether asiteisdirected exclusively to that State.
60 Devises are available to limit who you contract with. See Norwegian Research Centre for Computers and
Law, Technology for Resolving Interlegal 1ssues, ECLIP Research Paper, January 2000, at www.jura.uni-
muenster.defeclip; Motion, P., More Brussels, Anyone?, 45(12) 2000 JLSS 38 at 39 for discussion of
technology designed to hide identity.
61 Stone, supra, p.8; Analogy with Case C-26/91, Handle v TMCS[1992] ECR 1-3967.
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3.2.10

3211

Test 2- Connecting Consumer’s Domicileto Contract

The second tier of Art.13(1)(3) establishes a close connection between contractua
concluson and the consumers domicile by requiring the consumer to have taken
the deps necessay for conduson within his domicle This tes is carefully
framed to avoid the problems tha would aise if delermindion of the locus
contractus were necessary. It requires consderation only of those factual steps
that are indispensable to contractud condusior?? and would certainly embrace
dectronic contracting, given G&L’'s datement that “writing, or any action taken
in consequence of an offer or advertissment” is induded®® Two smdl textud
additions within Rome daify the provisons application, requiring the consumer
to take “all the steps necessary on his part” within the hebitud residence® The
word “dl” might negate the protections where a consumer took any steps outwith
his hebitud resdence, but this would be excessvey redrictive and ignore the
words omisson from other language versons®® In contrast, the words “on his
part” emphasse the concentration on the consumer’s action and deters any remote

possihility of a Court searching for thelocus contractus.

Jurisdiction Clauses
The &bility to choose (supplier to force) a jurisdiction other than the consumer’s is
reguiaed by two provisons The primary indrument is Brussds whose Art.15

will only hold such dauses vaid under one of three conditions firdly, the

62 A pparent from the word “ necessary.”
&3 supra, p.24.

4 Art.5(2).

6 Kaye, supra, p.217.
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jurigdiction chosen is the joint domicilehabitua resdence of both paties a
contractud condusion, sad lawv permiting such a dause® secondly, where the

dause grants the consumer a wider choice®” or lastly, where the agreement is

entered after the main contract is formed.®® Where none of the above applies, or
the formdlities are unfulfilled,®® jurisdiction is determined by Art.14. A consumer
may submit to the chosen jurisdiction by entering an gppearance, but doing so
only to contend jurisdiction is not submisson.”® Furthermore, failure to contend

jurisdiiction will not prgjudice his protection.”*

A soond provison regulding exdudve juridiction dauses is the Directive on
Unfar Contract Terms’? The Court of First Instance recently considered an
exdusve jurisdicion dause in favour of the supplier's resdence’® and hdd that,
without individud negatiaion, this dause condituted a Sgnificant imbdance in
the party’s rights to the detriment of the consumer.’* Reference was made

spedificaly to terms stipulated as unfair under Art.3(3),” especidly those:

“...excduding or hindering the consumer’s right to teke legd action or

exercise any other legd remedy...”"

% Art.15(3).

7 Art.15(2).

%8 Art.15(1).

69 Art.17. Schlosser, supra, p.120. See Art.23(3) Regulation 44/2001, Regulation on jurisdiction and the
recognition and enforcement of judgmentsin civil and commercia matters, [2001] OJL12 16/01/01.
70 Art.18. Jenard Report, supra, p.29.

"l Seepara3.2.15

"2 Directive 93/13/EEC.

73 G-240/98 — 244/98 Oceano Grupo Editorial SAv Quintero & Ors.

" ibid, para.24.

> Art.3(3) Directive 93/13/EEC

78 Para1(q) Directive 93/13/EEC
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3.2.13

3.2.14

Given that nationd implementing legidation mus be intepreted in line with the
Directive,’” such dauses are void under the legidation of every Member Sate’®
Importently the Directive's gpplication requires only a wider subdantive test (not
a teritorid tedt) be sisfied and therefore could catch provisons in a contract
fdling outwith Art.13(1)(3). It seems it could dso solve one current ambiguity
within Brusds rdaing to the ability of a supplier to insat a dause refaring
disoutes to foreign arbitration proceedings, thereby evading the protections within
Brussds® This ambiguity originates from Art.1(2)(4) of Brussds which exdudes
arbitration from its amhit3® Although it seems unlikely that the ECJ would alow
Brussdls to be s0 avoided® the Oceano decison would dealy dlow the

Directive to srike a such aclause.

Enfor cement of Judgements

Although spatid condrants prevent a dealed andyss of recognition and
enforcement of judgements, the generd rule must be noted. It requires that a
Contracting Stete to whom gpplication for enforcement of another Contracting

State's judgement has been made must give effect to this without review if it fdls

" Oceano, supra, para.32

78 Reg.8(1) 1999 Regulations.

™ Anton, A., & Beaumont, P., Civil Jurisdiction in Scotland, 1995, 2" Ed., W.Green/Sweet & Maxwell,
Edinburgh at p.126; European Consumer Law Group, Jurisdiction and Applicable law in cross-border
consumer complaints — Socio-legal remarks on an on-going dilemma concer ning effective legal protection
for consumer-citizens in the European Union, ECLG/157/98 — 29/04/98. Located at
WWW.europa.eu.int/comm/consumers/policy/ecla/rep01 enhiml at para.14.

*Y G-190/89 Rich (Marc) & Co AG v Societa Italiana Impianti PA, [1991] ECR I-3855. Interpreted this
section strictly.
81 The ECLG, supra, para.14.
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within the Convention's competence® Yet with regard protected consumer
contracts, the enforcing Court may re-open the case and rgect the judgement if
recognising it would corflict with the protections®® Although the reviewing Court
is bound by the trid Court’s findings of fact®* the provison prevents a supplier
from obtaining a default judgement in his own Courts and then gaining automatic

enforcement in the consumer’ s®°

3.2.15 E-Commerce Directive®®
Although gpplying the “home da€’ rule of jurisdiction to certan dectronic
meatters of rdevance to consumers the Directive does not affect the jurisdictiond

protection of consumer contracts®’

3.3 ApplicableLaw

3.3.1 Introduction
The previous section discussed provisons whose purpose is to improve a
conumer's access to contractud remedies In  contradidinction to  such
protection, whose remedy is eedly goplied once the qudifying criteria ae met,
determingtion of the law providing the subgtantive remedies and their scope

evokes far gregter complexity. The Rome Convention is the primary ingrument

82 Art. 25.
8 Art.28(2)
84 Art.28(2)
® Stone, supra, p.7.
8 Directive 2000/31/EC O.JL 178, 17/07/2000.
87 Art.3(3) and Annex | para..6.
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3.3.2

by which consumer goplicable law issues are detemined, but implementing its
policy requires application of subgtantive rules that derive from ether Nationd or
European lawv and which may themsdves contan divergent conflict rules This
means that three layers of law exid, bet understood as a hierarchy whereby
Rome is subsarvient to European rules to the extent thelr autonomous conflict
dauses are inconsstent with it®® but superior to Nationa rules whose operation
will neverthdess be circumscribed by sdif-limiting provisons contained therein®®
In discussng this complex interaction, the paper will demondrate that whilst the
underlying palicy of Art.5 isdefensble, it isrardy achieved.

The Convention is designed to ensure that the law found to govern a contract is
identical irrespective of the determining forum, applying whenever a dioute
aises that necessitates a choice between the laws of different countries™
Although ratified by dl Brusds dgnaories its rules ae not limited to choices
between the laws of two contracting States, rather it extends to dl conflicts. This
paper concans itsdf only with intraCommunity disoutes, quedioning Artide
Fves rdevance given tha many consumer protective rules derive from the
Community and will therefore be induded within the legidation of any Member
Sae whose law is contractudly chosen. Although initiatives such as the Unfair
Contract Terms Act 1977 (herenafter “UCTA”), the Unfar Terms in Consumer

Contract Regulations 19947 and 1999 (hereinafter “UTCCR”), and the Distance

8 Art. 20, Rome Convention.

8 pya3.3.17.

% Art. 1(1).

%1 9 1994 No 3159; Directive 93/13[1993] O.JL 95/29.
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Sling Regulations®™  (herdnafter “CPDSR’) dl derive from the Community,
their nationd implementation is subject to some discretion. States may implement
more dringert requirements than dipulated in the Directive, provide for different
effects in bresch and indude divergently framed conflicts dauses They will dso
have ther own ndiond provisons on consumer protection. Such differences
elevate Rome to its centrd role in protecting consumers from abuse of the choice

of law process.

3.3.3 Qualifyingfor Artide5
Rome's consumer protective provisons derogate from its generd rules and have
consequently been ddinested quite carefully. They cover contracts for goods and
services® induding package tours™ and the provisions of credit therefore. It will
not cover contracts for trangport™® nor services that are to be supplied exdusively
outwith the consumer’'s hebitua residence®’ The protections are limited to those
persons fdling within the substantive tedt, discussed a para3.2.2, with only an
inconsequentid  textud  difference®®  Furthemore  the  territorial  requirements
podulated a para3.24, induding dl associated interpretationa problems, apply

equaly to Rome This incdludes two additiond, dternative, tets desgned to link

92 g 1999/2083; Directive 93/13, ibid.
93 Directive 97/7
% Art.5(2).
% Art.5(5).
% Art.5(4)(a)
97 Art.5(4)(b). Morse, Consumer Contracts, Employment Contracts and the Rome Convention, 41 (1992)
ICLQ 1 at 6. He questions the relevance of G& L’ s statement that such contracts are more closely connected
to the foreign State even where the territorial tests are satisfied. Isit not the active targeting of the
consumer that isinissue?
%8 |t includes the words “the object of which.”
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the contract to the consumer's Stae Only one is rdevant to e-commerce®

applying where:

“...the supplier or his agent receives the consumer’s order in the country

of the consumer’ s habitua residence...”*°

334 This providon is inteeding for two reasons Frdly it is “dterndive’ to the
normd territorid tedt, dlowing protection without the necessty of “targeting’”
because the required link to the consumer’s teritory is dready edablished. This
might be condrued as evidencing a more generd focus within Rome's territorial
tets on finding the “lav of cdosest connection” rather than the previoudy
postulated “targeting” requirement,*®® but indusion of the “cross-border excursion
sling’ provisons'® in a parEuropesn Convention to ded with the Dane's
problem with unscrupulous  Gemen businessmen'®  indicates  that  overall
principle is not to be rdied upon in this Convention. Secondly, irrepective of
whether the etaler targets a paticular country the protections will be imposed if
he has a permanent branch, agency or agent (eg. dl persons acting on the traders
behdf) within the consumer's Satel® This might sustain the protections if an e
taler has any adminigrative or technica support within sad State. Yet whichever
territorial tes is ultimady sdidfied, the consumer will be entited to cetan

protections. Their nature must now be outlined.

9 Art.5(2)(c) on “crosshorder excursion selling.”
100 Art 5(2)(b).

101 perhaps supported by Art.5(4). See fn.95, supra.
192 Art.5(2)(©).
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3.35 TheRulein Art5

3.3.6

The retionde of Art5 is to grant the consumer those basic legd protections thet
he would expect if contracting by the law of his habitud resdence. The method of
agoplying the consumer’s law depends on whether a contract contains a choice of

law dause Therules are asfollows

52) Where an autonomous choice has been made this shdl not deprive
the consumer of the protection afforded to him by the mandatory

rules of hiscountry of habitual residence;

53) In the absence of choice, the whole contract shdl be governed by

the law of the consumers habitual resdence;

On cursory perusd these provisons appear rddively smple in gpplication and
are goparently based on sound principle. Yet both statements are open to doubt.
The problematic application derives from two paticular characterigics of
Art.5(2). Thee ae firdly, the need to determine when “mandatory rules’ exig in
this connection and, secondly, the requirement to weigh these againgt the chosen
lav to determine which provides greater protection.'® This later requirement
conflits with our orthodox tradition and produces complex interpretationd

problems. Assuming that such difficulties ae surmountable, the quedion of

103 Anton, A., & Beaumont, P., Private International Law, 1990, 2" Ed, W.Green, Edinburgh at p.345.
104 G&.L,supra, p.24.
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3.3.7

divergences in underlying principle must gill be addressed. If we look a Art.5(2),
it is goparent that autonomous choice is crcumscribed to the minimum extent

necessry, even though a choice in a consumer contract will be on the supplier's

terms and often chosen gpedificdly to reduce the supplier’s obligations to the
consumer. Yet where the supplier has not Sipulated a toice, suggeding the lack
of an intention to reduce the consumer's rights, we ignore the more judifiadble
(and potentidly more protective) objective proper lawv under Art4 in favour of
aoplying the consumer’s law in toto. In addition to these problems of principle,
the interrdaion of Art5 with Art.7 may dso be contentious. To judify these
criticdams, a detalled expogtion of the provisons dating with Art5(3) will be

provided.

Art.5(3) — In the absence of Choice

In the absence of an express or implied choice of lan'®® the contract is governed
in toto by the law of the consumers habitud resdence®” This provison is
abolute in its rejection of Art.4%® and is said by G&L to be sufficiently dear thet
no further explanation is necessary.’%® Neverthdess it should be noted that any
rue of the habitud reddence tha is drcumscribed by a sdf-limiting provison
will apply subject to this limitation''° Furthermore in the unlikdy event tha the

forum is not that of the consume’s domicile, any interretiondly mandatory rules

195 See para3.3.9.

16 Art.3

107 Art5(3)

108 « Notwithstanding the provisions of Art.4...”
19 g)pra, p.24.

10 para33.15.
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of wider remit than consumer protection are available under Art.7(2).}'! Despite it
being unlikdy that an etaler trading through an interactive webdte would omit a

choice of lav dause this provison may wel be rdevant where the Ste hosts an
advert with condlusion of contract being by email or phone*?

3.3.8 Although effective in providing the consumer with the protection they might
expect, the goparent divergence in rationde between Art5(3) and Art.5(2) is
unprincipled. One codd ague that where a choice is dipulaed the consumer
would expect the chosen law to gpply, subject to protections within his own law,
whils in the absence of choice he would expect his whole law to goply. But is it
redly s0 obvious that consumers expect their own law to apply to a cross-border
contract? Furthermore, Art.5(2) adopts a rationae which appears more obvioudy
amed a consumer protection rather than expectation. Surely seeking out a proper
lav by Art4 and disdlacing it under Art53) for the mandatory rules of the
consumer's habitud resdent would be more consonant with the generd
Convention principles and might increese consumer protection where the Art4
law is more protective.!™® Yet rgection of this approach increases certainty and,
concomitantly, reduces the cost to the consumer of ascartaining and assarting his
rignts. The discusson of Art5(2) which follows will demondrate the scde of
complexity that a “digolacement by mandatory rule’ provison creates and may

leave the reader wondering whether mantaning autonomous choice IS 0

1 pra33.12
112 pickie, supra, pp.86-87.
113 K aye, supra, p.219.
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3.3.9

sacrosanct an am that it could not be sacrificed, in the name of certainty, for an

approach similar to Art.5(3) and Art.9(5).**

Art.5(2) — Party Autonomy Restrained

Subgtantive consumer protective legidation normdly dlows paties the autonomy
to contract as they wish, thereby permitting the use of standard form contracts, but
deams catan terms an ause of economic power by the supplier and controls
them. Artide 5(2) is based on the premise that the sandard of controls within
different legd systems vary, making it essentid that the supplier does not evade
such control through the choice of law process. A chosen law is thus referenced to
the standards imposed by the law of the consumer’s habitud residence and, where
found to provide an inferior leve of protection, has the “mandatory rules’ of the

consumer’s law imposed on it.

3.3.10 Determining whether one law is inferior to ancther requires a vaue judgement

basad on the test laid down within Art.5(2). This datesthat:

“...a choice of law ghdl not have the result of depriving the consumer of
the protections provided by the mandaory rules of his habitual

resdence...”

3.3.11 This tet is consonant with the bdief in upholding paty autonorry, setting the

protective minimum by reference to the consumer’s law. The threshold test of

4 Formal validity, para3.3.22. 2
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3.3.12

“deprivation” suggests that mandatory rules of the consumer’s law will supersede
rules of the chosen law only when a comparative evauation of both demondrates
the latter to provide less protection. Thus where the protections are homogenous,
though not necessxily identicd, between each legd sydem the chosen law
goplies. Smilaly, where the chosen law offers greater protection the consumer

should be entitled to benefit from this™*

The necessty of evduating both laws cregies condderable complexity in those
cases where the protection provided by each is of a smilar nature. Indeed it is
possble thet each lav might have a mixture of rules offeing grester or less
protection than the other. Given that Art.5(2) is a prescriptive rule of law dtering
the rights of both parties, it should be for the Court to decide rather than the
consumer to choose which to apply. Hartley'® has sensbly suggested that the
assessment made should be with reference to the paticular case, though
uncertainty remains as to the criteria to be employed. Would the convenience of
the consume’s law, in the consumer’s forum, be rdevant? What is surdy certain
is the falacy of the cumulaive gpplication debate. Philip!'’ argues that nothing in
the Convention's wording prohibits cumulative gpplication and that, indeed,
Art.5(2) would have adopted the rule in Art.5(3) had this cumulative approach

been prohibited. Neverthdess the whole ettos of Art.5(2) is to uphold parties

115 Morse, The EEC Convention on the Law Applicable to Contractual Obligations 2 (1982) YEL 107 &
136; Dicey & Morris, supra, a 3-016.

116 Hartley, supra, p.371.

117 philip, A., Mandatory Rules, Public Law (Political Rules) and Choice of Law in the EEC Convention on
the Law Applicable to Contractual Obligations 81 at 99, in North (Ed.), Contract Conflicts, 1982, North-
Holland Publishing. Allan Phillip was Vice-Chairman of the Working Group that negotiated the

Convention.
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autonomous choice until a minimum standard referenced to the consumer's law is
cealy breached. It would contradict this principle, especidly when evduation
requires comparison of the systems in tota''® to dlow cumulaive application.
Indeed the provisons seem premised on protecting the economicdly wesk
consumer whose basic “home gae’ rights should not be violated. There seems no
reeson or policy judification for providing the internationd consumer with double

protection.®

3.3.13 Scopeof Art.5 & thelnterrdation with Art.7(2)
Having explained the basic rules within Art.5, it is appropriate to tackle the vexed
quesion of the provison's precise scope and its interrdaion with mandatory
rules of the forum. It must be ascertained whether the Convention contemplates
that the lex fori, which is likdy (but not definitdy) to be the consumer’s domicile,
will overide the law gpplicable by Art.5. This could be an issue when the chosen
law is equaly or more protective, whereby Art.5(2) upholds the parties choice.
Once determined, a more generd discusson of wha conditutes a “mandatory

rule’ will be offered.

3.3.14 There is no ddfinitive guidance on the interaction of these provisons to be found
in dther the Convention or G&L. To the extent that Art5 contemplates a
cadully defined gtuation where the Convention will apply consumer  specific

mandatory rules, it is submitted that Art.7(2) should be excduded. Thus tacit

118 Dicey & Morris, supra, para. 33-016.
119 K aye, supra, pp.213-214; Morse, supra, 137;
A
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support is given to Sone*?° who argues that Art5 is the “definitive regulation” of
the applicability of consumer legidaion. The definition of consumer specific
mandatory rules would dealy incorporate provisons gpplicable only to
consumers?! but less certanty surrounds the indusiveness of rules that apply,
but are not limited to, consumers!?? It is possble that such provisons are only
goplicable where ther purpose is protecting paties in a wesker bargaining
position!?® Neverthdess it is further submitted, in contradistinction to Stone, that
Art.7(2) does have a role in agoplying neiond provisons of the forum to
consumer contrects that neither qudify as consumer protective nor contradict
those rules that do. Thus Art.5 is seen as paramount with regard the Convention
trestment of consumer legidation, but only when the substantive and territorial

tests are met. Beyond that, Art.7(2) should apply as normd.

3.3.15 The bold submissons espoused above mus neverthdess be accompanied by a
hedth warning. The text of Art.7(2) gopears to be quite categoricd in its potentia
to overide other Convention provisons, daing tha “...Nothing in this
Convention shdl redrict...” the gpplication of internationdly mandatory rules of
the forum. The author's dtendive submisson recognises that interpreting
Art.7(2) literdly would contredict the (rdaively) dear policy expressed in At

and, inofar as the forum is the consume’s, potentidly render Art5(2) of no

120 5t0ne, P., The Conflict of Laws 1995, Longman, London, p.269.
121 Morse, supra, 2 (1982) YEL 107 at 130; Hartley, supra, pp.371-372
122 K aye, supra, p.210. An exampleiss.12(1) Sale of Goods Act 1979, implying a condition of title on the
sellers part irrespective of the purchasers status.
123 Stone, supra, p.268. Cf Kaye, ibid.
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3.3.16

practical effect’® It would nevertheless be undesirable and unjustifisble to adopt
Son€'s view tha Art5 is O omnipotent to consumer protective legidation thet

Art.7 cannot even be invoked to protect the substantive consumer who fals to
meet the territorial requirements'?® If the forum's legidature has deamed a rule
auffidently important to make it internaionaly mandatory without adherence to
requirements as drict as the territorial tests in Art.5, there seems no reason to
rgect it under Art.7. In practice Art.7(2) will be mog rdevant in goplying
mandatory rules of the forum whose ambit is wider than the consumer protective
rules gpplied through Art5. Yet given the dear opportunity for a Court to
interpret. Art.7(2) literdly, the possibility of it being used to avoid the problems

ated with Art.5(2) cannot be discounted.

Defining Mandatory Rules

Having given dedled condderdion to the gpplicabllity of and complexity
surrounding mandatory rules, atention must turn to the effect that a Stipulation (or
lack of dipulaion) of internaiond gpplicability within a naiond mandatory rule
has when applying Art.5. Such dipulaions impact on both Art5(3) and Art.5(2)
dthough the difficulties therein crested are more pronounced when agoplying the
latter. The Convention defines the mandatory rule as “a rule of law of that country
that cannot be derogated from by contract”?® but, unlike Art.7(2), Art.5 does not
dipulate whether that rue mugt be internationdly mandaory. Commentaiors

agree that where the nationd provison is slent on its internaiond applicability it

124 Hartley, supra, p.373.
125 stone supra, p.269.
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will be applied unrestrictedly and thereby achieve the policy of Art51%" Where
there is a dipulaion, be it oHf-denying o fadlitaive to internationd
gpplicability, it is submitted thet this bears fundamentdly on whether a rule is
mandatory within Art5.12% It is undoubtedly true tha where sdf-denying, or
podtive but redricted, dipulaions exis they may intefere fundamentdly with
the outcome that Art.5 wishes to achieve®® Indeed Stone uses the potentia for
anomdous results as a bads for arguing tha the conflict dauses within UCTA
must have been implicitly repeded on raificaion of Rome'® Ye there is
nothing within Art5 to suggest that the deemination of a rules “mandaory”
datus should be done without reference to its conflicts dlause. Furthermore, Rome
is a choice of law rule whose operation, though applying the more favouradle law,
was not desgned to confer subdantive protection. This is subdantiated by
Art5(3) whose operaion amply grants the consumer the protection his own law
entittes him to. There seems no logicd reason to ignore any dear limitations that

anationd legidature has decided to include.

Interreationship of Article’5 and National Mandatory Rules

The complexity surrounding the interaction of Art5 with both pogtivdy and
negativedly mandatory rules is exemplified by congderation of UCTA 1977. A
pogtive dipulation is found in s27(2) which applies the controls notwithstanding

the choice of some other law if ather:

126
Art3(3).
27 Hartley, supra, p.371; Dicey & Morris, para. 33-018; Stone, supra, p.268; Morse supra, 41 (1992)
ICLQ1a38.
128 Dicey & Morris, supra, para. 33-030. Offersimplicit support.
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(@ It was imposed wholly or mainly to dlow the paty imposng it to
evade the protective provisons, or

(b) One party was a consumer who was then habitualy resident in the UK
and who took (himsdf or someone on his behdf) the deps necessary

for the contract’s condlusion in the UK 132

3.3.18 Thus a consumer is protected by UCTA only if, in addition to the Art.5 teds, one
of the sections above are sisfied'®? A negdive dipuldion is exemplified in
s27(1) which prevents UCTA from operating where a UK law would not have
aoplied without being chosen. Imagne a dispute arose over a B2C contract having
no relation to the UK except for Scottish law being chosen. A smple application
of Art.5(2) might suggest that, due to the UCTA controls, Scots lav was more
protective of the consumer and should not, therefore, be superseded.
Unfortunatdy s27(1) prevents such a consumer from ganing these protections.
An intermediate problem might arise where a nationd provison is saed not to
aoply to crossborder contracts!®® followed by a definition of intemationd
cortracts whose threshold for qudification is higher than that necessary to invoke
the Convertion!3* In this sStuation a nationd provison that prima facie has no
relevance to cross-border contracts could ill find itsdf being conddered under

the Rome Convertion.

129 Hartley, supra, pp.381-334.

130 stone, supra, pp.268-269.

131 527(2)(b).

132 Note also the limiting provision in .26 applies here.
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3.3.19 Interaction of Art.5& Community L egidation
It was dated previoudy that consumer protective legidation occurs in a hierarchy,
with confli¢  providons within  individud Community legidation  teking
precedence over Rome to the extent that they prove inconsstent®®
Concomitantly, Rome takes precedence over such legidation where no
incondgency exidss Deemining the legd sydem whose  implementing
legidation will apply a Directive's protection to a particular contract thus reguires
an iniid gpprasd of whether any incondgencies ae present. Given tha
Directives leave subgtantid discretion to Member States regarding the detall of
such legidation, the possibility to introduce conflict dauses inconsgtent with
Rome ae condderable. This is demondrated by reference to the recently enacted
UTCCR 1999%° and CPDSR 2000,*" both of which contan the following

conflict dause

“The Regulaions dhdl goply notwithdanding any contract term which
aoplies or purports to goply the law of a non-Member State if the contract

has a close connection with the territory of the Member States” 132

3.3.20 The drafting of this dause is wide and ill defined, being trangposed directly from

the Directive This was dealy unnecessty, as conddeaion of the German

133 5ee 5.26(1) UCTA 1977.

134 Art.1(2).

135 Art.20, Rome Convention; Dicey & Morris, supra, para33-038; Cf Dickie, supra, p.94.
136 5. 1999 N0.2083.
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legdaion demondrates, dlowing the potentia for some rather anomdous results
were a Court to interpret it literdly. Such problems could occur where the law of
another Member State is chosen, given the implicit suggedion in the Regulations
tha such a choice is unobjectionable®® Although the consumer would il
recelve the Directive's protections, dbet as implemented within the chosen State,
it is quedioneble whether an implicit daement within  the  implementing
legidation is sufficient to override Rome®° If a UK consumer entered a contract
governed by the less protective Itdian law and invoked his rights under Art.5(2),
would a Court ings on grating these specific protections through the Itdian
law? Despite this gpparent laxity of control when another Member State's law is
chosen, the polar opposite occurs when a norn-Member Sae's law is dipulated.
Unlike the German legidation, whose gpplication requires a “close connection” to
Germany and provides illusrative examples!*! the UK provisons purport to
aoply s0 long as there is a dose (but not necessarily the closest) connection to any

Member State, 142

Assuming the Judiday may adopt the interpretation promulgeted, an event thet
canot be guaranteed, the effective digortion of the policy in Art5 should be
conddered. This conflict dause agpplies only where a choice is made and 0

Art5(3) will be unaffected. Artide 5(2) is dfected to the extent that an etaler

137 5. 2000 N0.2334.

138 Ren.9; Reg.25(5).

139 Dicey & Morris, supra, Para. 33-040.

140 Art.20.

141 Knofel, S, EC Legislation on Conflict of Laws. Interactions & Incompatibilities Between Conflict
Rules, (1998) 47 ICLQ 439 at 442. This includes habitual residence in Germany, German locus contractus

etc.

40
Paul Jarman-Williams

20019.S3



3.3.22

trading to the UK might wish to evade the UK Regulaions by choosng another
Member Sat€s lav. Given the homogendty of the provisons between States,
such effects may seem academic. Yet Directives only set minimum standards and
provide freedom to introduce more rigorous controls. This provides an incentive
to dipulate the gpplicable lav where, for example, the enforcement provisons
differ. This may have occurred if the DTl had maintaned their initidly proposed
sanctions under the CPDSR, which induded crimind ligbility and contractud
nulity1*® rather than the Directive's stipulated minimum pendty of an extended
cooling-off period of 30 days'** It is hoped that such potentid for manipulation

will be stifled by the Judiciary adopting amore purposve interpretation.

Formal Validity

In order to determine the formd vaidity of an e-commerce contract, concluded
dther online or by email*® the Convention contains a specific rule regarding
consumer contracts within Art.9(5). The general rule on formd vdidity seeks to
uphold contracts by requiring stisfaction of dther the goplicable law or the law
of the habitud residence of dther party.!*® This will be rdevat to consumer
contracts that do not satify ather the substantive or territorial tests of Art.5. Yet
where thee teds ae sidied, Art9(5) demands saidfection of the formd
requirements of the oconsumer’'s habitud resdence irrespective of whether

Art5(2) or Art.5(3) aoply. This protects consumers by reducing the opportunities

142 Dicey & Morris, supra, para. 33-042
143 Motion, P., E-Consumers Bite Back, JL.S.S. 2000 45(6) 39 at 40.
144 Reg.26-29.
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exiging under Art.9(2) to hold a contract vaid and places a potentidly onerous
obligation on those internationd e-tallers wishing to ensure the vadidity of their

contracts.

145 &L, supra, p.29. The Convention definition of formal validity would clearly encompass such
contracting methods.
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Convention Reforms

Introduction

The Europeen Community has had competence to legidate as regards both
Brussls and Rome since the Amdedam Tredy introduced Title V.47 In
November'*® the Coundil adopted a new Jurisdiction Regulation,**® based on the
revised text of Brussds and Lugano agreed within a specialy condituted working
group?®® The UK has submitted to the Regulaion*>! which becomes effective

1% March 2002.

Brussels- New Territorial Test

The BrusHs Regulaion provides consumers with protection identicd to the
Convention's, but subgantidly dters the old Art.13(1)(3) territorial test. This
revidon is desgned spedificdly to counteract the complex interpretationd
problems, discussed a para.3.2.7, tha aose when the dready ambiguous
“advertigng” test was gpplied to ecommerce. The new unitary provison permits

protection where:

“...the contract has been concluded with a person who pursues

commerdd or professond ativities in the Member Sae of the

148 Art.9(2)

147 Art 61-69.

148 30" November 2000.

149 Regulation 44/2001 O.J. L12, 16/01/01; COM (1999) 348 final; COM (2000) 689 findl.

150 EY Document 7700/99 JUSTCIV 60, 30" April 1999.

151 See COM (1999) 348 findl, para2.2.; Basedow, J, The Communitarization of the Conflict of Laws
under the Treaty of Amsterdam, 2000 (37) CMLR 687 at 696.
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4.1.3

conumer’s domicile or, by any means, directs such adivities to that
Member Sate or to several countries including that Member Sate, and the

contract falls within the scope of such activities” 2

“Directed” Test

The Regulation has replaced the “targeting” test with the potentially wider
requirement that a supplier has “directed” his busness activities to an area tha
includes the consumer's State. This counteracts the difficulty previoudy noted in
aoplying the “targeting” tet to e-commerce by recogniang that technology
renders archac the assumption of G&L tha a trader's advert can be amed within
drict teritorid confines. Although interpreted by Industry groups as increesing

consumer's substantive protection, 3

acceptance of the submisson in paa3.2.9
permits the condusion that the new tes merdy darifies the law and reguires the
same objective assessment of rdevant factors. Yet despite the atractiveness of
this conduson and its condsency with the new text, the initid proposd
document contained atements that interfered with this interpretation.*®* This
included recital 13 which deemed a web Ste to be “directed” to a State whenever
accessble there, thus imposng an extremdy drict goplication of the protections.
Although now deleted>® the explanatory memorandum to the proposal continues

to suggest that a gte is “directed” to the consumer’s State if it is both accessible

152 Art.15(1)(0).

153 Financial Law Panel Report, E-Commerce — Review of Legal Implications — Jurisdiction, January 2001,
London, pp.17-18; European Commission, Hearing on * Electronic Commer ce: Jurisdiction and Applicable
Law,” Position Papers Submitted to the European Commission, supra.

154 COM (1999) 348 find.

155 coM (2000) 689 find & p.10.

44
Paul Jarman-Williams

20019.S3



414

there and “interactive™®® It is undear how much weght this might be given,
especidly dnce recitd 13 was ddeted, but it potentidly brings any webste
dlowing for information exchange (such as by order form) within the protections
automaticdly. If a dte were not interactive, such as one advertisng products but
requiring that orders be submitted by emall, then an objective assessment is
required. This “interactive’ rule is surdy undesrable for it evades any assessment
of whether a trader has directed himsdf to a State. The mere provison of an order
form would hardly judify the impogtion of protection where the trader hes taken
cler deps to avoid trading with parties in that State. Rather, a case-by-case

assessment should be made.

Connecting Consumer’s Domicileto Contract — A Change

The new Art15(1)(c) omits the requirement tha a consumer take dl Seps
necessty for contractud conduson within his domicile This recognises the
irrdevance technology has made of the geographica location of the consumer
when contrecting and concentrates on whether the Ste was directed to that
consumer.’>” This reform was designed to ded with “cross-border excursion
sling’ as discussed under Rome!™® but has the beneficid effect of protecting
consumers who quite fortuitoudy are outwith thelr domicile when they contract.
Although resulting in the curious Stuation whereby a consumer can litigate within
his own domidle having contracted whilst in the etaller's, received the product

there and then returned to his own State, the protections would aly be avalable

156 cOM (1999) 348 find a p.16.
157 Explanatory memorandum at p.16.
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4.1.6

where an objective assessment shows the dte to have directed itsdf to the

consumer’ s own State.

Miscellaneous Alterations

The new provison mantans the same ubdative tet as the Convention,
dthough Art.15(1)(c) expresdy requires a supplier to be acting in the course of
his commecd or professond activities Unfortunady the opportunity was
missad to daify both the good faith requirement and the satus of a webste as a

branch or agency, dthough the Brussds protections have been extended to

package tours. 1%

Convention Reforms- Rome

The Community has the competence to adopt the Rome Convention as a
Regulation with a Green Paper likely to be tabled within the course of 2001.16°
Clearly any predictions made as to the content of possble reform is mere
uppogtion, but it seems likdy that the territorid test in Rome would be amended
in line with Brussls to take account of e-commerce developments®! Although
we cannot predict whether more ggnificat amendments will be made, this

paper’s condluding remarks will advocate a complete overhaul of Art5.1%? It is

158 COM (1999) 348 findl, p.16.
19 Art.15(3).

180 Mario. Tenreiro@cec.eu.int, DG Justice & Home Affairs; DTI, Consultation Paper on European
Commission Proposals for Changesto Article 13 of the 1968 Brussels Convention, April 2000, para.2.2, at
www.dti.gov.uk/cacp/ca/ecommerce.htm

161 powell, M.D., and Turne-Ker, PM., Putting the E in Brussels and Rome, 2000 CL.SR. 16(1) 23 &
26; Stone, supra, p.11; Cf Financia Law Pand, supra, p.26;
182 pra 6.4
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unclear whether the Audrian Presdency’s proposal for an “extenson” to Art5
took a sSmilar view,*®® but a resssessment of the underlying policy and grester

condderation of how the provisons should integrate with stand-done conflict

dausssin recent European legidation is required 64

163 Explanatory Report on the Convention on the accession of the Republic of Austria, the Republic of
Finland and the Kingdom of Sweden to the Convention on the Law applicable to Contractual Obligations,
1997 O.J. C-191/11.
164 Basedow, J., supra, p.689.
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Practical Contracting

Introduction

In order to exemplify the difficulties of applying the current provisons on both
Jurigdiction and Appliceble law, the effect of the Brussds reform and the
potential discrepancies where it interacts with Rome, this chapter proceeds with a
number of fictitious scenarios that conditute plausble and potentidly common
gtuations. In each scenario key facts will be dtered to demondrate different legd
problems, with the facts and outcome of Scenario 1 forming the basis that later
scenarios will build upon. This will not be a comprehengve expostion and o the

reeder is referred back to previous discusson on dl points.

Scenario 1

The Netherlands resdent company “EModds” trading a www.e-moddsnl,

supply modd making kits to busnesses and consumers. Their interactive Ste does
not dipulae its target market but its contractud terms incdlude an gpplicable law
dause (Netherlands) and an exclusve jurisdiction dause (Netherlands). Prices are
quoted in Guilders and Euros. It supports the Dutch and English language®® The
order form requests a nare ddivey address and VAT number where

goplicable®® The purchaser is asked to choose between Netherlands and Inter-

European postage options.

165 Chosen due to the common usage of English in Holland.
166 Most businesses have a VAT number, offering an indication of acustomer’s status.
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5.1.3 The proprietor of “Aeromodd Scotland,” Bob, knows of this Ste but has never

514

contracted with them. He buys his nephew, an avid fan of modd windmills two
kits from “Emodds’ through his home computer. Whils perusng he hgppens
upon products with marketing potentid in Scotland. He wonders whether to:

1) Order the windmill ssparately with digpaich to his home;
2) Pace both orders smultaneoudy dipulding his own name ad

address;
3) Pace both orders separately with delivery of both to the shop.

Bob is a domiciliary and habitua resdent of Scotland. Given the purportedly poor
qudity of modd windmills, he wishes to ssfeguard his Scottish consumer rights.

Quid iuris?

It is essentia that both the substantive and territorial tests are stisfied as, without
satidaction, Bob would have to litigate in Holland with Soottish mandatory rules
ingoplicable under ether Art52) and Art.7(2). In respect the substantive tes,
Option 1 would qudify as he is purchesng purdy for purposes outwith his trade.
Option 2 is more complex, requiring an assessment (in goplying Art.5(2) Rome)
of whether Bob is acting “primarily” outwith his trade. It seems unlikdy he is
and, with regad Juridiction, anything short of “totd” consumer datus is
insufficient. Adopting Option 3 would see him forego the protections, for E

Modds would judtifiably bdieve in good faith that the cusomer was a busness.
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5.15

The ddivery address, combined with the provison of a VAT number, would

compound this belief.

In regad to the territorial ted, there was no “specific invitation” but the
advertisng requirement may be satidfied. Although it is dear tha exposure to the
advert (webdte) must have solicited the sale, and that some form of targeting is
necessary, the discusson a paa3.2.7 showed the uncetanty as to whether
intentional and active targeting is required or whether a more objective test is
applied based on the forseesbility of consumers within a paticular State being
enticed by the Ste. Whichever is ultimady utilised, the same fectors are relevant
in determining whether “targeting” has occurred. Although these facts do not
evidence an exclusive targeting of British consumers, the avalability of an Inter-
European postage option suggests that Scottish orders are welcome. Secondly, the
posshility of payment in ECU might sugges that panEuropean trade is
contemplated dthough this factor may be wesk during the currency’s infancy.
The use of English is an important factor, but the wide usage of this both within
the Netherlands and on the Internet generdly must be consdered. If too much
empheds were put on language then consumers of the Englishspesking world
would gan a disoroportionate level of protection (especidly if the forseesbility
tes were used). Fourthly, falure to dipulate the trading area or rgect the order
would be rdevant, expeddly if E-Modds were shown to regularly cortract with
consumers within the UK. Findly the Nethelands doman name might suggest a

Dutch taget maket, negaing ligblity. Yet this factor is of wesk persuasve
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5.16

vaue, equating dosdy with a mere postd address dthough denominations thet
uggest internationdity  (.com; .int) might be more persuesve. On bdance it
seems that on the objective gpproach advocated above this test would clearly be
saidfied. Indeed, there is litle to suggest the etaler does not contemplate
transacting with British consumers. Yet if a Court adopted a narrower gpproach
and required a cear intention to atract British consumers then the provisons
goplicability becomes more doubtful. Although usng English in a Dutch web dte
and a Nethelands domain name do not automaticdly suggest targeting of UK
consumers, the addition of internationad shipping options and unspecified target
market would likely be sufficient to convince a Court that targeting had occurred.
Furthermore, snce Bob took dl the steps necessary for contractud condusion

within Scotland, the second requirement is stisfied.

If Option 1 is adopted, Bob may litigate in Scotland and receive the protection
offered by Art.5(2). The choice of Dutch law remains effective but the mandatory
consumer protective rdes of Scots law may be superimposed on it. This occurs
only where a comparison between Dutch law and Scottish mandatory consumer
protective rules shows that, in Bob's Stuation, the Scottish rules provide a higher
degree of protection. In determining this, full condderation is given to Sipulaions
of teritorid scope contained within the rules of ether sysem. Scottish rules of
wider ambit than consumer protection may dso be imposad if internetionaly
mandatory under Art.7(2). It is less certain whetter Bob would be protected by

the British verson of the “UTCCR’ and “CPDSR.” If a literd interpretetion of
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5.1.7

5.1.8

their conflict dauses are employed, Art5(2) will be incapable of applying the
British versgon, requiring the protections to be gpplied through the Dutch
legidation. If a literd gpproach were rgected, defermination of which verson
agoplied would be in accordance with the genera assessment under Art.5(2).
Clealy factors such as one sysem goplying dricter controls than gipulated within
the Directive would be rdevant in determining whether Scottish mandetory rules

offered greater protection.

Scenario 2

Assume the Stuation to be identicadl to Scenario 1 save for the omisson of the
choice of law and jurisdiction clauses Bob can choose to litigete in Scotland or
Holland™®’ and the dispute is governed in toto by Scots law under Art5(3). Thus
Bob is entitled to the protective rules of Scotland 0 long as their own conflict
clauses do not prevent this These rules incdlude the UK verson of UTCCR and
CPDSR. If Bob decided to litigate in Holland then Scots law ill applies but he is
entitled to the internationdly mandatory rules of Holland under Art.7(2). The
ambit of the Dutch rues mus be wider than consumer protection and ther

goplication cannot interfere with the Scottish consumer protective rules.

Scenario 3
The facts are identicd to Scenario 1 except that Bob places the order through his
lgptop whilg in Venice, meaning that dl seps necessary for the condusion of

contract occurred outwith Scotland. In vitisting the reguirements of both
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Art.13(1)(3) and Art.5(2) the choice of law clause is uphdd and Bob's Art.14
right to sue within Scotland is logt (dthough the Jurisdiction dause is invdid).*®®
If the events occurred after the Brussels Regulaion enters into force, Bob could
litigste within  Sootland?®® but would not  benefit from Scottish  consumer
protective mandatory rules under Art.5(2). However, it was submitted that where
such rules are internationdly mandatory they can gill be gpplied under Art.7(2)

where the requirements of Art.5 are urffulfilled.*™®

519 Scenario4
Although teking the facts of Scenario 1, two additiond assumptions are meade
firdly, the Court adopted a farly drict tes of “targeting” under Rome and hdd
the test was not met; secondly, the events took place subsequent to the entering
into force of the Brussds Regulation. The discusson in Scenario 1 highlighted the
potential problem for e-consumers if a drict “targeting” test were imposed and
this is emphassed when gpplied in pardld with the more permissve “directed’
tex within the Regulaion. If the explanaory memorandum were followed
regarding “interactive’ webgtes then EModes would autométicaly be subject to
Soottish jurisdiction on contracting with Bob. If ignored, the factors eucidated in
Scenario 1 dong with the wider, more objective “directed” test would establish
Scots jurisdiction. This demondrates not only that a “directed” test is potentially

wider than a “targeting” test, depending on how a Court woud interpret the latter,

167 Art.14 Brussels Convention.
168 Oceano Case, supra.
169 Art.16(1) Brussels Regulation.
170 See para3.3.13.
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but dso that incondstencies may aise if Rome is not amended to incorporae a
“directed” tedt. It would dlow Bob a Scottish forum, yet he would have to accept
Dutch lav. The only caveat is the potentid to goply Scottish internaiondly
mandatory rules under Art.7(2)1* Neverthdess it would be desirable, despite this

short-term remedy, to amend Rome in accordance with Brussds

171 See para3.3.13; Cf Stone, supra, p.269.
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6.1

6.2

Conclusion

Introduction

The perception of the consumer as an economic weekling has long judtified our
domedic legidation’'s interference  with the autonomy principle,  requiring
mandetory legidation to uphold those obligations thet a consumer should expect
when contracting. The quintessence of such rules is tre inablity of parties to
contract out of them, yet the devation of consumer contracts to a conflict scenario
could jeopardise their mandaiory nature. Domedic provisons often seek to
prevent this by incorporating datements of extrateritorid applicaion or
otherwise, but fears remained that were disputes adjudicated in a Court other than
the consumer’s then both the access to judice and availability of such protections
might be prgudiced. Thus the Conventions on juridiction and gpplicable law

have sought to tackle this problem directly.

Justifying Protection

The Convention protection’'s underlying philosophy is undoubtedly homogeneous,
for the substantive and territorial tests determining ther gpplicability are
precticaly identicd. Given ther clear interrdaion a common philosophicd besis
was dedrable, but the interpretationa morass surrounding the provisons makes
determination of the exact philosophy difficult. The guidance offered by G&L
emphassed the necessity of a supplier targeting a consumer’s State which, though
not without difficulty, gopeared rddivdy draghtforward. The advent of e
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commerce complicated this formulation because webstes may be viewed within
every country worldwide, quedioning whether mere exposure in a Sae is
aufficdent or whether more is reguired. When amendments to Brussdls introduced
the “directed &” test, busness groups criticised it for extending the supplier's
lidbility rather than daifying the provisons for ecommece Ye in redity it
sought merdly to better define those Stuaions, hidden by the apparent smplicity
of a tageting tet, when the impogtion of protection was thought judified. The
ambiguities aose because the origind guidance, talored to the offline world,
assumed that to target one paticular State a supplier would have to use channds
goecific to that State. If he used such channds then an atempt to derive an
economic  benefit was dear dong with the judification for impodng ligbility
under that State's protections, if cusom was incdentaly derived without usng
such channds then imposng protection was unjudified. The guidance thus
ignored the philosophicd quedtion as to where we draw the line between dlowing
protection and rgecting it. The interpretation submitted at para3.2.9 attempts to
address this by asking when, on an objective gppraisd, the consumer should be
protected. The raionde is that a supplier should not be forced to account under a
paticuar legd sydem if the likdihood of him bendfiting from trade there was
aufficdetly low that impogng a burden of compliance on him would be
unjudified. It was shown earlier that this interpretation is sudtaingble and, it is
submitted, should be teéken as the underlying philosophicd bess of the
protections. It is thus concluded that the amendments to Brussds seek the correct

baance of interests between parties insofar as the solution regarding interactive
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6.3

6.4

webgtes, noted at parad.1.3, proves unfounded. It is dedrable that Rome be

amilarly amended.

Protection Content - Brussels

Although the protection’s underlying bads is commendable, the content of that
protection recaved a mixed review in ealier chapters The Brusss rule is
rdivedy smple, it being a the behest of a qudifying consumer to pursue or
defend within his home Staie. This derives from the rationde that a supplier
taking the advantage of trade should dso accept ligbility within that State
Although both cost and time creste a mgor disncentive to litigation, thereby
supporting the devdopment of ADR, the posshility of usng locd practitioners
and Courts is a prerequidte for litigious redress. This was endrined in the
Brusds Regulaion when the deison of etales appeared hollow given the
paucity of litigation. Indeed the consumer’s access to his home forum, when read
in conjunction with Rome, is the quintessentid protection. It was seen in Scenario
4 that such access, combined with the avalability of Arnt.7(2), is cagpable of
protecting consumers to a Smilar degree as Art.5. In this Stuation, and recdling
the innate complexity surrounding Art.5, conclusons are necessaxry as to what its
underlying basis should be and how its operation could be improved.

Protection Content - Rome
Protecting the domedic legd rights of a consumer who enters a cross-border

transaction is undoubtedly judified on the philosophicd bass previoudy
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discussed. Although the difficulties of e-commerce are likely to ingtigate adoption
by Art5 of the “directed a” tedt, the problems of content and complexity
discussed below have not arisen due to e-shopping; rather they penetrate Article
Fiveés underllying rationde Ealier discusson identified a didinction between
seeking the mogt protective lawv and seeking the protection that a consumer might
expect.’? The former is reflected in Art5(2) whereby the consumer gains a
minimum the protection of his own law or, if more protective, the bendfit of the
chosn law. Unfortunatdy it is difficult to adminider, reguiring both a highly
complex weighting of eech law's protective effects plus an invedigation as to
whether “mandatory” rules are mandatory in this internationd context. In truth
this provison reflects the minimum concesson necessxy to pay lip sarvice to
consumer  protection whils mantaining an overzedous adherence to paty
“autonomy.” This is reflected by Art.5(3) which lacks hestation in deviating from
the Convention scheme to impose the consume’s law in toto, ensuring he
receives the protection he expects Surdy if Art.5 was seeking to goply the most
protective law it would require the consumer’s mandatory rules be superimposed
(Wwhere more protective) over the law of the characterigic peformer?”® This is
not a citidam of Art53) for its proviSons ae more consonant with the
philosophy that the targeting of consumers for economic advantage judifies
overriding choice by the supplier. Indeed, it is submitted that Art.5(3) should

replace Art.5(2).

172 pxa33.8

173 Art.4.
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6.5

6.6.

Rome— Essential Reforms

Given the likeihood that Rome will be adopted as a Community Regulation, the
following proposds should be tabled. In addition to adopting the new “directed
a’ ted, Art52) should be amended to overide a suppliers choice with the
consumer’s law in toto. This sysem would be more principled and esser to
adminiser without cregting any great digortion in compliance cods At present an
etadler wishing to ensure his webgte's compliance with the consumer’s lav mugt
conduct an audit to determine whether his contractud terms are of the requiste
dandard, cary out a complex weghting execise and dter them if deficient.
Given the additiond necessty of formd vdidity by the consume’s law, it
aopears more principled to rgect autonomy within this very specific area and

ensure additiond certainty for al partiesinvolved.

The second proposed dterdion is a redefinition of “mandatory rules’ for the
purposes of Art5. The current provison takes account of the conflict clauses
within nationd legidation when detemining the protection avalable under both
Art5(2) and (3)17* If these provisons are to become the definitive regulator of
consumer protection in conflict law then, irrespective of whether proposal one is
adopted but especidly if Art5(2) is retained, a definition of “mandaory rules’
that disgegads such dauses is essentid. The following exemplifies how this
redefinition could be achieved, based on Art.5(2), but it is stressed that any move
to an Art.5(3) approach should sSmilarly provide the consumer with protective

rulesirrepective of nationd conflict dauses. A redraft might reed:
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“...protection afforded him by those rules that would be mandatory with

regard to purely domestic contracts by the law of the country in which he
has his habitud residence...”

6.7 Given tha Reguldiors are both directly gpplicable and directly effective insofar
as they ae dear, precise and unconditiona, the new provison could overide
such nationd dausss!™ It would dso avoid the problematic interaction with
Community derived legidation whose conflicc dauses would no longer be
superior. A dear provison of Community lav would catanly rebut the rule

implicit within UTCCR and CPDSR.*7

6.8  Final Thoughts
The reader will probably conclude that etaler’'s wishing to embrace new markets
have a complex web of regulation to negotiate in ascartaining ther liabilities and
rights. Yet despite deveding the provisons to greater prectica rdevance the
medium itsdf has not s much crested problems of goplication as highlighted
those dready exiging. This hes dimulated reform of the rdaivdy smple
Brusds Convention; it remains to be seen whether rform of Rome will go

beyond the qudifying criteria. This author hopes an opportunity is not missed.

174 cf Stone, supra, p.269-270.
175 A1t.249 EC; Steiner, J., & Woods, L., EC Law, 6" Edn, 1998, Blackstone Press, p49-50.
178 nra3.3.18.
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